Abstract: South Sudan has taken an important step towards free and fair elections by the enactment of the National Elections Act, 2012 (NEA 2012
on the national and state level, is hampered by the fact that South Sudan is one of the least developed countries in the world with a low literacy rate and very poor infras-
tructure. Due to these factors the upcoming general elections scheduled for 2015, will pose a big challenge to the newest country in the world on which its success as a democratic state will certainly be measured. *** Ten months after becoming the world's youngest nation in June 2011, South Sudan has enacted its own electoral law to guide future elections. Based on the Transitional Constitution of South Sudan 2011 (TCSS) it builds on international electoral standards and tries to incorporate them into an electoral system based on the respect of human rights and genuinely democratic processes. The new National Elections Act 2012 (NEA 2012) relies largely on the system that governed the first democratic elections held in the then still united Sudan in 2010. It underlines the strong presidential system and establishes a mixed parallel system for the election of the lower house of the bicameral legislature. Although inclusivity and representativeness of government institutions will be crucial in a country as ethnically diverse as South Sudan 1 , the electoral system makes it relatively difficult for small political parties and minorities to gain adequate representation, strengthening the current predominance of the South Sudan People's Liberation Movement (SPLM). 2 This is further amplified by the fact that the NEA 2012 reinforces the strong presidential system set up under the TCSS and the tendency of the act to centralise key powers, which risks to be at the expense of a pluralist system that reflects the diversity of South Sudan.
The Legal Framework for Elections in South Sudan
The TCSS recognizes the importance of elections and the need for a new electoral law for the new state by stipulating a tight timeframe for the enactment of a new elections law within three months after independence. 3 With seven months of delay the government enacted the new electoral law in April 2012. 4 In developing the act, the government met with electoral A. stakeholders to guarantee that all relevant perspectives were considered in the drafting of the law. 5 The TCSS commits to establishing the Republic of South Sudan as a decentralized democratic state with a multi-party system 6 in which "Sovereignty is vested in the people and shall be exercised by the State through its democratic and representative institutions […]". 7 To guarantee the implementation of such a democratic system, it explicitly provides for the right to participation and voting in art. 26 TCSS. In addition, the NEA 2012 contains general principles for democratic elections with which all interpretation and application of the act has to be consistent. 8 It thus enumerates preconditions for genuinely democratic elections that are required by most international human rights instruments, such as the secrecy of the ballot, transparency of the electoral process and administration, universal suffrage and the freedom of the vote. 9 In addition, the TCSS furthermore explicitly acknowledges the importance of other fundamental human rights for the effective realization of the right to democratic elections, reflecting the interdependence of democracy and human rights. 10 In particular the protection of the right of access to information (art. 32 TCSS), the freedom of expression and media (art. 24 TCSS), the freedom of assembly and association (art. 25 TCSS), the freedom of movement and residence (art. 27 TCSS) as well as equality before the law (art. 14 TCSS) are considered to be essential to guarantee a free exchange of ideas about public and political issues necessary for genuinely democratic elections. 11 Despite South Sudan's strong commitment to a decentralized system of governance consisting of a national level, ten states and a local level of government 12 framework corroborates the tendency of the TCSS to centralize key powers. 13 According to the TCSS elections at all levels of government fall within the competence of the national government. 14 This includes elections to local government institutions, which explicitly are to be organized and conducted by the National Elections Commission (the Commission). While the NEA 2012 regulates in detail the elections on the national and state level, it leaves it to the Commission to make rules and procedures for local government elections. 15
Electoral System
In general, the electoral system set up in the Interim National On the national level, the NEA 2012 governs the future presidential elections and the elections to the bicameral National Legislature consisting of the National Legislative Assembly (NLA) and the Council of States. On the state level it governs the elections of state governors and the members of to the unicameral State Legislative Assemblies. Accordingly, the President and state governors are to be directly elected by a majoritarian two-round system. 16 For the elections to the NLA and the State Legislative Assemblies the NEA 2012 retains a mixed electoral system already used in the Sudan NEA 2008. Subsequently, 60 per cent of the 250 members of the NLA and of the members of the State Legislative Assemblies are to be elected according to a first-past-the-post system using single-seat geographical constituencies. The remaining 40 per cent of members are selected on the basis proportional representation from closed women and political party lists (25 and 15 per cent respectively). 17 The members of the Council of States are to be elected indirectly by the members of the respective state legislative assemblies, four in each state. 18
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13 The TCSS commits to decentralization in its Preamble and Art. 1 (4) TCSS. At the same time it centralizes the former decentralized judiciary, and gives the President far reaching powers towards the states' executives, see for example arts. The electoral system in South Sudan Save for the current transitional period, all state institutions are to be elected for a five-year term. 19 A problematic aspect can be seen in the abolishment of the limit to two terms in office for the President that both the INC and the ICSS contained. 20 In particular in view of the dominant role of the President in the system of government established under the TCSS 21 could be advisable to limit the tenure of this office to guarantee alternation in the highest executive office in South Sudan. 22 For the transitional period, however, South Sudan decided not to hold elections but to rely on transitional institutions composed of members elected in the last Sudanese elections 2010 23 and presidential appointees. The incumbent President of the Government of Southern Sudan thus became the President of the newly independent state for the transitional period. 24 The 170 members elected to the Southern Sudan Legislative Assembly in 2010 became members of the new NLA, joined by ninety-six South Sudanese who were members of the National Assembly of the Republic of Sudan and an additional sixty-six members appointed by the President. 25 Similarly, for the transitional period, the Council of States is composed of the 20 South Sudanese who were representatives in the Council of States of the Republic of Sudan and an additional thirty members appointed by the President. 26 For the initial period of the new and still fragile state the makers of the TCSS decided to forgo the expensive and administratively complex exercise of holding elections 27 and to avoid the political violence and instability often associated therewith. However, the TCSS not only abstains from requiring new elections directly after independence, but does not contain a specific timeframe or date regarding new elections during the transitional period at all. Instead, it sets a timeframe to hold elections implicitly by limiting the tenure of all transitional institutions to four years allowing those elected to office in 2010 to finish their term. 28 While this may increase the political stability of the new state, the continued reliance on already existing institutions supplemented by presidential appointees might diminish the democratic legitimacy of the transitional institutions. 29 
Representation of Women
A special feature in the TCSS is a constitutional 25 per cent quota for women in all legislative and executive organs "as an affirmative action to redress imbalances created by history, customs, and traditions" in its Bill of Rights. 30 With the guarantee of such a quota in the constitution itself South Sudan goes one step further in protecting women's rights than under the former Sudanese electoral system, under which only the regional ICSS had already foreseen such a quota for women. 31 On the national level the quota was contained in the electoral law, where it was limited to the National Assembly and the state parliaments only. 32 The TCSS now requires the 25 per cent quota to be realized in all legislative and executive organs on all levels of government, including the Council of States.
The NEA 2012 ensures the realization of this quota for women in all government institutions by requiring a special women list to elect 25 per cent of the members of the NLA and the state legislative assemblies. 33 Of the 40 per cent of seats that are to be elected based on proportional representation, 15 per cent of the seats in parliament are elected through normal closed party lists, 25 per cent of seats are elected through party lists comprised of female candidates only. 34 To ensure the constitutionally guaranteed quota for women in the Council of States, one of the four representatives elected by each State Legislative Assembly has to
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29 This lack of legitimacy becomes even more problematic considering that these transitional institutions will have the final say in the enactment of the permanent constitution for the country, arts. be a woman. 35 To achieve this, every member of the respective state legislative assembly has four votes of which one has to be cast for a woman. 36 
Representation and Inclusiveness
The ethnic diversity and the problems that arose after the elections in 2010, after which failed opposition candidates even took up arms after their failure to be elected 37 , would seem to make it a priority for the new electoral law to facilitate making any future government as inclusive as possible. It remains to be seen whether the NEA 2012, which retains a mixed parallel electoral system for the NLA, will be able to accommodate such diverse interests any better in future elections. To facilitate the inclusion and representation of minorities and to ensure compliance with the 25 per cent quota for women it thus provides on the one hand for candidates elected directly from geographical constituencies, as well as candidates elected on the basis of proportional representation.
Considering the political realities in South Sudan, however, this system still bears the risk of favouring the already predominant SPLM while making it difficult for the opposition to gain adequate representation 38 In particular, the majoritarian component using single-seat constituencies for the 60 per cent of representatives decreases the chances for candidates of II. small parties and minorities to win seats. 39 Small parties have better chances to gain representation over the party-and women's lists, which are now being elected on the national level. 40 But even for the seats elected on the basis of proportional representation there are several factors favouring larger parties. In particular the qualifying threshold for women'sand party lists of four per cent of valid votes for the lists, 41 introduced to avoid a fragmentation of the political landscape in a country as diverse as South Sudan, limits the chances of small parties. As the NEA 2012 furthermore does not allow for lists of alliances of parties but only for single parties, it will be difficult for the opposition to develop enough weight to challenge the hegemony of the SPLM. 42 In addition, small political parties are further disadvantaged by the requirements for the nomination of candidates. The NEA 2012 requires a women's-or party list to contain as many nominees as there are seats to be filled by the respective list. 43 This could be a big challenge for small political parties as they might not even have that many qualified candidates (for the NLA 100 seats are to be filled from the lists), in particular when only a small number of them have a real chance to win a seat. Moreover parties have to submit a deposit for each candidate on the list that only will be refunded if the four per cent qualifying threshold is met. 44 To win a significant number of seats in the legislature and establish a political counterweight to the SPLM's dominance will thus remain a challenge for the opposition under the new electoral law. This might further be impeded by the fact that the opposition has yet to develop its structures and establish a stable basis 45 in South Sudan, an endeavour made even more difficult by the population's support for the current ruling elite due to having fought in the civil war and guided the country to independence. 
Electoral Management
The electoral management established under the NEA 2012 consists of the National Elections Commission, High Committees, Returning Officers and Assistant Returning Officers. In particular with regard the appointment and removal of the members thereof the President wields considerable influence, which might risk compromising the independence of electoral management. In addition, by allocating important powers exclusively to the Commission, which are often accompanied by wide discretionary powers, the NEA 2012 further corroborates the tendency to centralise power on the national level.
The National Elections Commission
Based on the TCSS the NEA 2012 establishes the National Elections Commission consisting of nine members appointed by the President, subject to the approval of a two-third majority of the NLA who serve a six-year term. 46 While under the Sudan NEA 2008 women and civil society groups had to be represented in the Commission to guarantee its inclusiveness they now only have to be consulted with regard to its composition. 47 Notwithstanding the parliamentary scrutiny of appointments, the President's influence on the Commission is considerable as he unilaterally appoints the Chairperson, Deputy Chairperson and Chief Electoral Officer from the elected members. 48 In addition, he appears to have wide discretionary powers regarding the termination of membership and removal of Commission members. Members can be removed from office on grounds of proven partiality, incapacity to perform or gross misconduct by the President upon recommendation of a twothird majority of the members of the Commission. 49 In this regard, however, the law remains silent on the fact whether such a report or recommendation is binding for the President, or
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I. whether he has discretion to ignore it. 50 In particular, as there seems to be no legal recourse for Commission members to address their termination or removal, the risk of a Commission that could be easily destabilized is a possibility. In light of this, it remains to be seen whether the Commission will be able to work independently and impartially, however, for conducting truly free and fair elections 51 , it is imperative for South Sudan that it has an independent electoral authority.
High Committees, Returning Officers and Assistant Returning Officers
At the state level, High Committees consisting of five members serving a six-year term are responsible to the Commission in administering and supervising elections. 52 Members of the Committees are appointed by simple majority in the Commission upon recommendation of the Chairperson of the Commission, giving the Chairperson considerable influence on the appointment. 53 This strong position of the Chairperson can also be seen with regard to the termination of Committee members 54 , causing the strong presidential influence regarding the Commission and its Chairperson to trickle down to these appointments. The Commission furthermore appoints Returning Officers for each electoral constituency 55 who are responsible for supervising and administering all elections and referenda in the respective constituency. In consultation with the state Returning Officer 56 they are responsible for establishing polling centres and stations and for the appointment of officers thereof. 57 
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50 The law states that the President "may remove" a Commission member, hence it appears that the President has discretionary powers, sec. 12 (2) NEA 2012. 51 See for example United Nations Human Rights Committee, note 10, para 20: "An independent electoral authority should be established to supervise the electoral process and to ensure that it is conducted fairly, impartially and in accordance with established laws (…)". 
Electoral Procedures

Population Census and Constituency Demarcation
Before any general elections can take place in South Sudan, the TCSS foresees the conduct of a new population census. 59 In particular after the disputes regarding the last census, which was conducted in Sudan and Southern Sudan in 2008 60 , and in light of estimated 300,000 refugees that have returned to South Sudan in 2011 alone 61 a new census as basis for constituency demarcation is essential to increase confidence in the electoral process and to guarantee fair representation. Although neither the TCSS nor the NEA 2012 set a specific timeframe for the conduct of the census, an implicit time line can be derived from the NEA 2012. The act states that the Commission will determine the geographical constituencies for the State Legislative Assemblies following the publication of each population census. 62 As any review of constituencies must be conducted 12 months prior to a national election, 63 this dictates that the census and drawing of boundaries must be conducted prior to April 2014 for the 2015 elections. The administrative effort connected with these tasks will be substantial, hence it is important to start with the organisation of the census as soon as possible. 64 Subsequently, based on the population size, the average population of each geographical constituency can be determined and the boundaries of the geographical constituencies can be defined. 65 With regard to the demarcation of constituencies, the NEA 2012 sets up rules to guarantee fair and equal geographical representation to avoid the risk of gerrymandering. No geograph-
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I. 64 At the time of writing, no efforts had been undertaken to start the process. Any census in South Sudan will be a complex and lengthy method considering the lack of infrastructure. 65 Sec. 38 (a) and (b) NEA 2012. In sec. 41 (1) (e) NEA 2012 it is stipulated that the Commission shall review the names and boundaries of constituencies at intervals of not less than eight years and not more than 12 years. This is a rather long time span, especially if one takes the possible demographic changes in South Sudan into account, for example, the influx of more refugees (from Sudan or elsewhere) or resettlement of people due to regional conflicts in South Sudan.
ical constituency can cross state borders and geographical features, population distribution and physical movements have to be considered. 66 Moreover, deviations from the electoral or national divided regarding the total population in each geographical constituency are permissible only up to 10 per cent. Under exceptional circumstances, which are unfortunately not defined, this can be increased up to 15 per cent. 67 As geographical constituencies for the state assemblies 68 , and for the election of the National Legislative Assembly are determined separately 69 the administrative burden on a state with little administrative resources will be considerable.
Registration and Voting
Another prerequisite for elections is to identify who is eligible to vote and the subsequent adequate registration of the voters. The NEA 2012 requires voters to be a South Sudanese national, at least 18 years old, be registered in the Electoral Register and be of sound mind. 70 While residence is generally required, South Sudanese residing outside South Sudan who meet the requirements for registration and are in possession of a South Sudanese passport are given the possibility of external voting in presidential elections and referenda. 71 In order to realize the citizens' right and responsibility to be registered, the Commission is tasked to prepare the Electoral Register 72 , which will certainly be a challenge for a country like South Sudan where outside the capital of Juba there is virtually no infrastructure. 73 In addition, South Sudan has many pastoral communities 74 , few citizens are in possession of official papers and the high number of IDPs and influx of refugees 75 make this task even more difficult. 76 Another aspect increasing the administrative burden of the Commission might be the fact that the Electoral Register is only to be revised before any election or referendum takes place. In this regard, yearly updates of the register as foreseen under the NEA 2008 would have perhaps been a more prudent and efficient solution. 77 
Media and Campaigning
The NEA 2012 sets out detailed regulations for media usage during electoral campaigns 78 , thus acknowledging the importance of the media in the democratic process. To guarantee equal access to the media, all state media are obliged to provide free media services to the Commission, which is in turn distributed amongst all parties and independent candidates to aid the relevant campaigns. 79 In addition, media outlets are obliged to inform about any space or airtime that has been paid for to publish electoral campaign materials. 80 Since South Sudan does not yet have an established independent media 81 , which is an essential feature for the
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73 Many areas in South Sudan are accessible by air only, due to the lack of infrastructure, see for example
The Guardian, South Sudan's oil production hasn't trickled down to basic services, 2 January 2012. conduct of free and fair elections 82 , it remains to be seen as to whether the media will in fact be able to play its unique and independent role during elections. In addition to the media regulations of electoral campaigns, the NEA 2012 also strives to set up a fair and transparent system of campaign financing. In particular with regard to donations to electoral campaigns, strict rules have to be followed. Donations that exceed 20.000 South Sudanese Pounds 83 must be declared to the Commission and donations from foreign countries or any "foreign body" are prohibited. 84 In addition, a fixed ceiling for expenditures on electoral campaigns is supposed to promote equal opportunities of all political parties and candidates. 85 Not only the private funding of electoral campaigns is regulated by the NEA 2012, the act also stipulates the matter of government funding to political parties in proportion with their election results. 86 While this could be a positive development considering the fact that public funding is not yet very common in Africa 87 , in the current set up in South Sudan this provision could prevent competition and subsequently impede the development of a more pluralistic political landscape. It remains unclear whether government funding will be provided only after the upcoming elections in 2015 or already during the transitional period based on the results of the 2010 elections. In the latter case this would disadvantage the opposition from the start of the newly independent country as opposition parties failed to win significant support in the last elections. 88 Moreover, given the current power balance this regulation could make it difficult for any smaller party to access the political arena at all, thereby impeding the chance of political change. be adjudicated by the Supreme Court, as are appeals against the rejection of the nomination of candidates for the Presidency, the office of Governor or the Council of States. 98 All other complaints and objections are to be decided by a "competent court", 99 meaning that the Chief Justice has the power to designate the court of competent jurisdiction. 100 The NEA does not contain any conclusive provisions regulating the adjudication of complaints during polling, the counting of votes and the declaration of results. Instead the act largely leaves it to the Commission to enact regulations specifying procedures for such complaints. 101 In addition, the NEA foresees criminal punishment for corrupt or illegal practices and electoral offences as well as for other contraventions to the electoral law. Such electoral offences are punishable by a fine or up to two years imprisonment by a court of law. 102 Due to this somehow vague and inconclusive system of dealing with electoral complaints it will be challenging for both South Sudan's judiciary and the Electoral Commission to develop an efficient and transparent system to resolve electoral disputes that could contribute significantly to the credibility of election results as well as containing election-related conflicts.
Conclusion
The enactment of the NEA 2012 is an important step for South Sudan. The commitment to free and fair elections contained therein is essential to build a state truly based on the will of the people. However, to foster a peaceful and stable democracy it will be crucial whether South Sudan will succeed to accommodate the diversity existing within its pluralistic society. By establishing a mixed electoral system, the electoral law tries to achieve inclusivity and representation and to avoid a system of "winner-takes-all" that could leave parts of the population marginalised. Notwithstanding this mixed system, it foregoes the chance to introduce F. for genuinely democratic elections; it will now depend on whether the guarantees contained therein will be successfully implemented in order to ensure that the 2015 elections are truly free and fair, reflecting the diversity and will of the South Sudanese people.
